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FEDERAL ELECTION COMMISSION
WASHIRGTON, D.C. 22183

' . FEB 08 2005
Jody Novacek, in her personal capacity
122] Lakeridge Lane
Irving, Tenas 75063
RE: MUR 5472
Dear Ms. Novacek:

On January 31, 2005, the Federal Election Commission found that there is reason to
believe that you, in your personal capacity, knowingly and willfully violated 2 U.S.C. §§ 433(a),
434(a) and 441h(b), provisions of the Federal Election Campaign Act of 1971. as amended (“the
Act”). The Facrunl and Legal Analysis, which forr:ied a basis fur the Contmission’s findings, is
atmchixd for your Infottnation.

You may submit any facmsal or 1gal maberigés that you believe arc seievant to the
Cammiezinn’s congideration of this matter. Please submit such materials to the General

. Counsel’s Office within 15 days of your receipt of this letter. Whére appropriate, statements

should be submitted under azth. In the sheence of additional information, the Commission may
find probsble cause to balieve that a viglation bas occurred and proceed with coneiliation.

IF you are interested in pursuing pre-probable cause canciliation, you should so request in
writing. Seg 11 CE.R. § 111.18{d). Upon receipt of the request, the Office of the General
Counsel will make recommemiations o the Commission either propusing an agreenwent in
settlement of the matter or recommending declining that pre-probable cause conciliation be
pursued. The Office of the Geoewnl Comnsil mmy reconsmtnd tivi pre-prelmblx sausc
camniliation not be entered into at this ke so that it mmy coanplete its investigation of the matter.
Furthar. the Commissian will not emtertsin requests for pra-prchahle caues conailiaticn after
briefs an probable cause have been mailed tn the sespondent.

Kequests for extensions of time will not be routinely granted. Requests must be made in
writing at least five days prior to the due date of the response and specific good cause must be
demonstiated. In addition, the Office of tie General Counsel ordinarily will not give extensions
beyond 28 duys.

¥ yau ictvmmd w by represxmud by coznsel in this metter, pfienss sivike the Commission
by comnieting the encinoed founy stating tile numoe, addres, sl siephene smnber of sach
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counsel, and anthorizing such counsel to receive any notifications and other communications
from the Commission.

This matter will remain confidential in accordance with 2 U.S.C. §§ 437g(a)4)(B) and
437g(a)(12)(A), unless you notify the Commission in writing thet you wish the investigation o
be made public.

For your information, we have enclosed a brief description of the Commission’s

procedures for handling possible violations of the Act. If you have any questions, please contact
Abxy&abmm.ﬂnmnﬁmedmﬂﬁmm.u(ﬂ)&lﬁo.

Sincerely,

Scott E. Thomas
Chairman

Enclosures
Factual and Legal Analysis




11044291219

25

27

FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENT: Jody Novacek, in her official and MUR: 5472
personal capacities

This matter was generated by a complaint filed with the Federal Election
Commission by Jilt Holtzman Vogel, Chief Counsel, Re=publisan Naticral Committee,
See2 U.S.C. § 437g(a)(1).

- I BACKGROUND

In 2004, Jody Novacek, who since 1982 has been involved in Republican Panty
activities including fundraising, voter identification, advocacy, and get-out-the-vote
activity, formed a committee called “The Republican Victory Committee, Inc.”. The
Committee is incorporuted in the State of Texas. “The Republican Victory Committee,
Inc.” has uset different variations of its ca different occasions and tire Committee’s
purpeot is unclear; iddeed, the Committee’s own public filimge are not vumsistent.

Fos example, on Jily 2, 2004, the Committea Sled an initial Staterant of
Organization with the Commigsion under thz name “The Repuhlicen Victory Commitiee
Inc.” The Statement of Organization was dated May 10, 2004; according to the
instructions for this form, this date should have reflected the date the group became a
political committee. The signature line was dated June 30, 2004 and the form listed Jody
Novacek as treasurer, custodian of records and designated agent. The form indicated that
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the Committee was a separate segregated fund, but did not specify with which entity it
was affilisted.

Therefore, on August 4, 2004, the Reports Analysis Division (“RAD”) sent the
Committee a Request For Additional Information asking with which entity it was
affiliated as a separate segregated fund. On September 1, 2004, the Comumittee submitted
an amended Stnimeont of Organizmtion indicating that it was neither a separiite segregated
fumd g & porty comnétice. The Amended Stastrwiat of Orgmizotion weas filesd uadsr
the same “The Republisas Victary Committne™ anc the fozm again listad Jody Novacek
as treasurer, custndian of records aad designated agent. The Committee appears to
conduct business, however, under the names “Republican Victory Committee™ and
“Republican Victory 2004 Committee.”

The Committee also has vacillated regarding the type of organization it claims to
be. The Committee says that, in the late Winter or early Spring of 2004, it initially filed
with the IRS a Form 1023 Application for Recognition of Exemption under Section
501(c)(3). However, the Cemmittee says that it later contacted the IRS, withdrew the
Form 1023, and, un M=y 10, 2004, fild electronically with the IRS a Form 6871 Political
Organiimtion Notins of Settinn 527 Stutus. This forzn was filed susler the iame “Tho
Republican Victory Committee, Inc.,” listetd Jody Nevacek, Frasda Nnvaaee and Jason
Novacek as directors of the Committee, and listed Jody Novacek as custodian of racords,
That filing claimed that the Committee was “[a] conservative, Pro-Republican Group
(sic) focusing on voter mobilization and issue advocacy at the state and local levels.”
There is no record of any other filings by the Committee on the IRS webszite.
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The Commitiee purports to be a “national organization™ that is “conservative” and
“pro-Republican” and whose declared intent is to assist state and local elections.
However, the information provided by the Committee on various occasions presents
contradictory evidence as to whether the organization was intended to influence, and in
fact was influencing, federal elections. For example, at times, the Committee stated that
its activities included voter mobilizalion and issue wivocacy ot the staic and loval lovels,
andd that it womld soppast Rugmbliow eondidmes 12 the state woni lucal beval. Yet otiles
stalexeenis indioated that the Committee's acticzs were intended to and weiild aéfeet
federal elections.

The Committee also has failed to file any reports with the Commission or IRS
regarding its finances. The Committee has, however, filed reports with the Texas Ethics
Commission from January 2004 through the end of July 2004, apparently under the name
“Republican Victory Committee.” Those reports indicated nominal receipts and
disbursements for most of the covered periods, but stated that the Committee received
$5,135 in receipts and made $5,180 in disbursements for the period ending February
20W4. The Cemmission is =weare of only ome pulitienl domation for $108 made by the
Committes at s end af Felauary 2004, as lismad on a repert filed by the recipiont of tha
dormsion, Jason Meose.'

! Jason Moore ran for a seat in the Texas House of Representatives, 81* District and was Chairman of the
Texas Young Republican Federation.
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I- FACTUAL AND LEGAL ANALYSIS
A Jody Novacek May Have Knowingly and Willfully Made Fraudulent
Misripresentations in sbe Coniexs af Solieitom Contributions and
Donatims

It appears that Ms. Novacek and the Committee embarked upon a strategy to
solicit contributions and donations by making fundraising calls through telephone banks
and by following up on those plione calls with direct mailings. Those calls and maifings,
howsewer, sppaer © have frsudetestly miisropzesented the Comneitnn: as affilinied with the
Ropublican Party. The Act, as ammdad by RCRA, statea that ne “pesscs” shali:

(1) fraudulently misrepresent the person as speaking, writing, or otherwise

acting for or on behalf of any candidate or political party or employee or

agent thereof for the purpose of soliciting contributions or donations; or

(2) willfully and knowingly participate in or conspire ® participate in amy

plax, acheme, or dezign to violate paregraph (1).

2US.C. § 441h(b).

To violate section 441h, the Act requires that the violator had the intent to
deceive, but does not require that the violator sustain all elements of common law fraud.
See MUR 3690; MUR 3730.2 “Unlike common law fraudulent misrepresentation,
seofitin S#h gives rise to no tort action...” axll theeafore pruof of justifiable relismce mnd
damuges is not necessary. See Explanation and Jussifination, L1 C.F.R. § 110.16, 67 Fed.
Rag: 76,969 (Dgc. 31, 2052); Naser v. United States, 537 U.S. 1, 24-25 (1899) (citing
United States v. Stewart, 872 F.2d 957, 960 (16" Cir. 1989)). Tho BCRA amendments

were enacted in response to concems that the prior version of the statute did not permit

? In the past, the Commission has held on occasion that the presence of a disclaimer stating the person
and/or entity that paid for and suthorized a communication negates intent. See MUR 2205; MUR 3690;
MUR 3700. As will be discussed in greater detail insra, the Committee did place a disclaimer on its
malling. Ses infra. However, in MUR 5089, the Commission more recently rejected the notion that such a
disclaimer automatically negates intent and found reason to believe that & committee violated section 441h
even with the presence of a disclaimer.
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the Commission to take action against persons not associated with a candidate or a
candidate's authorized committee. The amendment was necessary because contributors
often were solicited for money and believed their contributions and donations were
benefiting a specific candidate, only to learn later that the funds were diverted to another
purpose. The harm was therefore both to the candidate and the contributor. See
Bupl=nmioa and Junification, 11 CF.R. § 110.16, 07 Fed. Reg. 76,989 (Dec. 31, 2082).
iads. Novaosk represented tha Committee in a maener that would lead a reasonsble

person to think the Committee’s solicitations were either fram the Remitblican Puty ar
from an entity affilisted with the Party. Courts have held that even ahsent an express
misrepresentation, a scheme devised with the intent to defraud is still fraud if it was
reasonably calculated to deceive persons of ordinary prudence and comprehension. See
United States v. Thomas, 377 F.3d 232, 242 (2d Cir. 2004), citing Silverman v. United
States, 213 F.2d 405 (5™ Cir. 1954). Although the use of the word “Republican” in its
name alone is not dispositive, when combined with the other factors listed below, use of
“Republican” in its name likely led reasonable people to believe that the Committee was
aflifuted with the Republican Party. Ferthermore, the following stetements were used in
the Cuneniwee"s divect mailingsc

@ “Contributinms or gifis to the Republisan Party ase nat deductible as

charitahle contribitions.”

® “I'm grateful our Party can count on your help to support Republicans

across the country win elections.”
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© “The Republican Party can count on my suppost to help candidates at
the state and local level. I'm proud to help our Party prepare for the
November election.”
Here, a reasonable person tuding‘ those statements — particularly the non-deductibility
notice, which deals with the effect of the contribution and cannot be dismissed as
rheterical flowrish ~ would have believed Ms. Novacek was soliciting meney on behalf
of the Republican Party.

Although nat as clearly as the mailings, the telephone call solicitations also would
have led a reasonable person to believe that the Committes was acting on behalf of the
Republican Party. In the Committee’s telephone call solicitations, the callers appear to
have been instructed to speak only with registered Republicans. Once they were certain
they were speaking with a registered Republican, the callers asked for support for “our
sme. candidates and President Bush’s agenda”™ because “[iJt’s going to be tough to beat
the Democrats this fall.” The caller explained, “Your financial help is critical so
Republicans can win....” The callers never sated that they were not affiliated with the
Republican Raxty, but their statemsnts would heve led a reasonable person 10 believe tmt
they ware so affiiiated.

If u recipient expressat confusion during the call, the caller was dieected to use a
series of “rebuttals,” drafied in advance by Jody Novacek. The rebuttals set forth
answers to possible questions by call recipients, such as questions regarding for what
purpose the money would be used; questions asking who and what the committee was; or
statements expressing unhappiness with President Bush or the war in Iraq. However,
only if the recipient of the call explicitly articulated some hesitation or confusion similar
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to the questions set forth above did the caller explain who or what the Committee was;
indicate in even an indirect way that the Committee was not affiliated with the
Republican Party, the Republican National Committee or President Bush; or indicate for
what purpose the donated money would be used. |

Furthermore, Ms. Novacek's actions appear to have been knowing and willful.
The phrase knowing and willful indicates that “actions [were] taken with full knowledge
of all of the fucts mitl & resmpnitiva that tie action is prehibited by law.” 123 Cong. Rex.
H 3778 (deily ed. May 3, 1976); aae also Federal Electian Comm'n v. John A. Dramesi
for Cong. Casmm., 640 F. Supp. 985, 987 (D.N.J. 1986) (distinguishing between
“knowing” and “knowing and willful”). A knowing and willful violation may be
established “by proof that the defendant acted deliberately and with knowledge" that an
action was unlawful. United States v. Hopkins, 916 F.2d 207, 214 (5™ Cir. 1990). In
Hopkins, the court found that an inference of a knowing and willful violation could be
drawn “from the defendants’ elaborate scheme for disguising their ... political
contributions....” Id. at 214-13. ‘The court also found that the evidence did not have to
show that a defendant **had specific knowledge of the regualations” or “conclusively
domuastrase” a dsfondant’s state of mind,” if there wese “facts and cirrumstanees from
which the jury ceasonhbly contld infer that [the defiemdant] knew bhee canduct was
unauthorized snd illegal.” Id at 213 (quoting Unitad States v. Bordelan, 871 F.2d 491,
494 (5th Cir.), cert. denied, 439 U.S. 838 (1989)). Finally, “[i]t has long been recognized
that ‘efforts at concealment [may) be reasonably explainable only in terms of motivation
to evade’ lawful obligations.” Id. at 214 (quoting Ingram v. United States, 360 U.S. 672,
679 (1959)).
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The Commission previously has made knowing and willful and probable cause
findings against a committee and individuals that violated 2 U.S.C. § 441h. In MUR
4919 (East Bay Democrats), the Commission found probable cause to believe a violation
of section 441h occurred when a committee’s campaign materials provided misleading
information to potential contributors. In that case, a Republican committee created a
fictitioes committes suing e word “Dentocratic™ in tfie name of the cummiée and
maid cesnpaign mevesiais to registesed Demessace, rumesting thnt they wot voes for the
Deamueretic candisdate. The nmuiling alleged timt the Demaeratic camlidate abselonad
“our party,” implying that the sponsor of the mailing waa affilisted with the Demaocratic
Party. The mailing also used the name of a local Democratic leader as the signator.
Finally, the letter conveyed actual Democratic Party views, in an attempt to make the
communications appear that they were legitimate communications of a local committee
of the Democratic Party. |

In this case, Ms. Novacek and the Committee used the word “Republican” as part
of the Committee’s name, implying some type of affiliation with the Republican Party or
RNC. Its miling referred to “our Farty” and even expHeitly referenced the Republican
Pexty in an atisteept te conriwas the mxivr the mailing was from the Republican Pasty.
The scripts produced by #4s. Novacak and the Committae provida for rebuttzls asd mose
detailed and descriptive explanations of the Committee (for example, stating it was nat
affiliated with or working on behalf of the Republican Party or the Bush-Cheney
campaign) -- but only if the recipient of the call specifically asked the question.
Furthermore, the fact that these descriptions had already been drafted and incorporated
into the call script demonstrates Ms. Novacek's and the Committee's knowledge that the
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phone calls likely would be confusing to the intended recipients, and yet failed
affirmatively to address this potential confusion.

Finally, Ms. Novacek’s and the Committee’s failure to file reports with the
Commission indicating on what, if anything, the money raised has been spent may be

probative of the Committee’s intent to misrepresent itself to the public. See infra. As
describzd in further demil below, the Committes hus indicuted tat it hes svgaged in
$50,080 warth of actixity, st has fisiled to dinieze to she Comatisstbn the suzrce of im
money and/or the mathads by which it has sxpended any monsy. See Usised Health
Care Corp. v. Amarican Trade Ins. Co., 88 F.3d 563 (8® Cir. 1996) (holding that
evidence of planning and intent to deceive was demonstrated by review of the money
trail, which showed the money was not used for its intended purpose). It is unknown
whether the money was placed in a bank account separate from other monies or if it was
commingled with Ms. Novacek's other accounts. In fact, the only indication of any
political expenditure is a $100 donation to a state candidate in Texas, as reported by that
candidate (not the Committes). Ms. Novacek’s actions can be used to infer that she
knowingly and willfully attempted to fraudutently misreprosent the Cammittes's trae
icdmsity to those fremn whosa she was soliciting msney.

Ascordingly, tir: Cemimiasion faund masan to brlieve that Ma Navacuk, in her
official and pereonal capacitiss, knowingly and willfully violated 2 U.S.C. § 441h(b)(1).

C.  Ms. Novacek Participated in a Scheme or Plan to Violate 2 U.S.C.
S 441mb)(1).

It conrmvention of 2 U.S.C. § 441h(2), Ms. Novarsk also participuted in &
scheme with the Committee, BPO, Inc. and RPO Advaatage, LP to violate 2 U.S.C.
§ 441h(1). Subsection 2 requires that violations of 2 U.S.C. § 441h(b)(1) be knowing and |
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willful.® As stated sbove, the phrase knowing and willful indicates that actions were
taken with knowledge of the facts and with recognition that the action is prohibited by
law. 122 Cong. Rec. H 2778 (daily ed. May 3, 1976); Federal Election Comm’n v. John
A. Dramesi for Cong. Comm., 640 F. Supp. 98, 987 (D.N.J. 1986). Furthermore, efforts
at concealment may demonstrate a defendant’s state of mind and intent to violate the law.
See United Staves v. Hopkins, 916 F.2d 207, 214-15 (5% Cir. 1990).

BPO, Inc. is a company oavned and aserated by Jady Novacek. BPO Advantage,
LP is a marimting axd conaniting cmpany aiso avinad by Sody Novacek and listed as an
affiliate of BPO, Inc.* According to press reports, Ms. Novacek hired ane of the BPO
entities to manage the Committee’s fundraising and pay the Committee’s telemarketing
bills. The BPO entity, in tumn, hired Apex to conduct the telemarketing calls. Itis
unknown at this time which entity (BPO, Inc. or BPO Advantage, LP) paid Apex or
conducted business with Apex, but it appears that the companies are virtually
interchangeable: Dun and Bradstreet lists the companies as affiliated entities; they are
both run by Jody Novacek; and they both opertte out of Ms. Novacek's home. It is also
unknown at this time whether either BPO emity benefited financially from its
arranyement with the Cammittee.

Ms. Navacek clearly did busivass and was familiar with the BPO entities. In fact,
it appears that Ms. Novacek was a representative of the BPO entities: Ms. Novacek is the
only representative referenced in the BPO entities’ Dun and Bradstreet reports, and their

3 Section 441h(b)(2) requires that a respondent “willfully and knowingly™ participate in, or conspire 1o
participate in, a plan, scheme or design to engage in fraudulent solicitation. Thus, “knowing and willful” is
an clement of the statute rather than a separate basis for increased civil and criminal liability under 2 US.C.
§ 437g(dXIXC).

¢ Collectively, BPO, Inc. and BPO Advantage, LP will be referred 1o as “the BPO entities.”
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uldtmmdwleplﬁnemlmbm l:eth-emth.Novuek'shome(wlﬁchisﬂte
same address and telephone number as the Committee). Therefore, from the evidence
available at this time, it appears that Ms. Novacek knowingly and willfully participated in
a scheme or plan with the Committee and the BPO entities 10 execute the telephone call
script.

Accordingly, the Commission found reason to believe that Ms. Novacek, in her
official and povsonal capacities, knuwingly and willfully violated 2 U.S.C. § 441h(bX2).

D.  The Solicintions Failed to Carry Appropriiige idiscitimers.

Any public communication by any person that solicits mycontrib:tiouorfor
which 2 political committee makes a disbursement must contain a disclaimer. 2 U.S.C.
§ 441d(a); 11 C.F.R. § 110.11(a). A public communication, for this purpose, includes
any communication by mailing or phone bank. 11 CFR. § 100.26. A “telephone bank™
means more than 500 telephone calls of an identical or substantially similar nature within
a 30-day period. 11 C.F.R. § 100.28. “Substantially similar” means communications that
include subatantially the same template or language. /d. If the communication is not
authorizetl by a oumdidate, a candidate’s authorized political committee or sny ago, tire
diaglsisnses must state the name and street eddress, ielehone smmber or Wrekd Wide
Web addrens of tha pewun who paid for the cemmanicatian ansd siace that the
communication is not authorized by any eandidate or candidaiz’s committee. 2 U.S.C.
§ 441d(a)3); 11 CFR. § 110.11(b)X3). The disclaimer must be presented in a clear and
conspicuous manner, be of sufficient type size to be clearly readable, and be contained in
a printed box set apart from the other content of the communication. 2 U.S.C. § 441d(c);
11 CFR. §§ 110.11(c)X1), 110.11(c)(2)(i)-(ii).
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Here, the call script used by the Committee did not contain any disclaimer as to
who paid for or authorized the calls, despite the fact that they were direct solicitations for
contributions and donations. The exact number of calls made and the period in which
those calls were made are unclear at this time.

The mailings sent by the Committee contained a disclaimer stating that the
mailing was paid for by the Republican Victory 2804 Comnittee und was not autharized

by eny esadiduie or candidata committee. Hawever, the disclaixuor xeas uot em agide ia a

priated bex agaxt from other comtant of the caommunication. Failure to imclude a bon
around the disclaimer is a per s¢ violation of the Act. Accordingly, the Commission
found reason to believe that Jody Novacek, in her afficial capacity, violated 2 U.S.C.
§8 441d(a) and (c).

E Jody Novacek Failed to File Appropriate Reports on Behalf of the
Commirtee with the Commission.

The Committee apparently existed as early as January 2004, aithough it is usalsar
at this time when the Committee began soliciting contributions and donations. The Act .
provides that a political commizee shall file a Statement of Organization within 10 days
of becoming o political sommitses, eaning thut it recuived eontributions aggrugating iv
exaess of $1,000 per yuar or made expeaditions aggsegading in axoiss of $1,000 per yemr.

'2US.C. §§ 431(4), 433(a). Howevar, the Cammitten did not Ele a Statament of

Organization with the Commission until June 30, 2004. The Committee has admitted
that it should have filed a Statement of Organization sooner and that its June filing was
late.

The Act also requires that a treasurer of a political committee file reports of
receipts and disbursements. 2 U.S.C. § 434(a)1). Furthermore, all committees, other
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than an authorized candidate’s committee, shail file quarterly reports in a year in which a
regularly scheduled general election is held; the last day for filing is the 15™ day after the
last day of each quarter, ar Octaber 15, 2004 for the third quarter. 2 U.S.C.

§ 434(a)(4)(A)Xi). We have no documentary evidence regarding the amount of money
collected by Ms. Novacek and the Committee, or whether any significant disbursements
or pefitical donutions were made by the Committee. Howevey, in October 2004, Ms.
Nemvacek iformaily teid RAD thm tha Commines has cipuged in miair tian $50,000
worth of activity. From the statements in its mailings and phong scripsg; it sgpears that

-the Committee, at least in part, promoted President Bush direstly; intended to affect

federal elections; targeted Republicans for voter registration; and attempted to conduct
voter mobilization activities. Accordingly, those funds were subject to aliocation among
federal and nonfederal candidates and could be subject to federal contribution limitations.
See AO 2003-37 at 24, 9-10, 13, 15, and 20; 11 C.F.R. §§ 106.1, 106.6(b), 106.6(c).
Despite repeatedly acknowledging that it was and is required to file reports with
the Commission regarding its finances, to date, the Committee has failed to file any
financial repert with the Commission. Tlreus rapsttex] failurss scourted desyite the
Cammiszinn’s explicit instsntions dimctly to Ms. Novaonk. Firas, in biay 2004, Ms.
Nevacsk admitted thai she knew the Cammittee was raguined to iile a zepert with the
Commission in July; however, the Commiitee did not file a repart in July 2004. Then, in
July 2004, despite her previous acknowledgement, Ms. Novacek claimed that she only
learned on June 30, 2004 that she was required to file with the Commission any reports
for the Committee. Ms. Novacek further claims that she then contacted the
Commission’s Office of Public Information, which purportedly advised her that the
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report would be filed late and, therefore, she should wait to file the report until after the
third quarter. Even in the unlikely event that the Office of Public Information actually
gave this advice to Ms. Novacek and the Committee, Ms. Novacek knew, as of June 30,
2004 at the latest, that she was required to file with the Commission any reports on behalf
oftheCotmpim.
Secend, long efter that conversation with the Commission’s Office of Public
Information, &n the meming of Outcamr 14, 2i)0t, Ms. Ndvacek contacted RAD, saning
that she had e=ly mcently lcarned thmt the Committae was required te file reports with the

Commission and raquested assistance from RAD.® At that time, Ms. Novacek informed
the RAD analyst that the Committee had engaged in more than $50,000 worth of activity,
which prompted the RAD analyst to advise Ms. Novacek that the Committee was
required to file electronically with the Commission. Ms. Novacek informed the RAD
analyst that she had yet to even request an electronic password from the Commission.
The RAD analyst advised Ms. Novacek to fax a request for an electronic password
inmmediawely and to file the report (even if the report would be filed after the October 15,
2004 deadline) as soon as sir received the password. To date, it #bes not appear that Ms.
Novassk has mquested ¢ pasedeors and siee ies set mbmitted smy eport to the
Cenvmiaticn. On November 2, 2004, RAD sent the Committee via dda. Nowasek a
Notice of Failure to File. On Deacember 17, 2004, RAD sent the Committee via Ms.
Novacek a second Notice of Failure to File. To date, Ms. Novacek has not responded to

cither Notice.

$ Ms. Novacek als wked the XAD anslyst whether the Committee could accept unlimited comribulions
from one source and whether the Committes could accept corporats contributions. The RAD analyst
advissd Ms. Novaiek of the contribution limitations and directed her to the BCRA supplement on the
Commission’s website for additional information.
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submit the Committee’s reports to the Commission. Furthermore, the Committee
apparently has engaged in a significant amount of activity for the calendar year involving
more than $50,000. Except for the minimal reports filed with the Texas Ethics
Commission (which do not demonstrate $50,000 worth of activity and which were last
filed at the end of July 5004), that momwy is unaccounted for by the Commitste and Ms.
Novanek. To cate, tin: Commitiee has faiied w ffe: amy repost with the Commission
reflesting any conisibutions er desatinoe rencived, disborsements mads, or cash on haad,
other than the Statement of Organization filed in May and amended in September.

- Finally, it appears that the Commiittee and Ms. Novacek committed knowing and
willful violations of the Act. The Committee’s response states that the Committee is a
first-time filer and implies that it should be excused from any penaities for its violations
of the Act. However, the Committee’s and Ms. Novacek's actions demonstrate that
failure to file with the Commission proper reports was not accidental: by her own
account, Ms. Novacek had been repeatedly informed that she was required to file with the
Commission reports on belmdf of the Commitiae and thiled to do so. Indezd, RAD has
novifital the Committee titrough Ms. Novaoek en two sepunits ocessions shat it failoX to
file pppropeisic decumsnts with tie Conmmiiesion, but the Cemmitiee anil Ma. Nazvocik
did not respond to either notice. If Ms. Novacek was “confused,” as she apparently
alloges in her response, one would think she would have made at least an atiempt t0
inquire about why they were receiving non-filer notices. Moreover, in light of the
potential section 441h(b) violations, the Committee’s failure to file reports of receipts and
disbursements ﬁm any authority except the Texas Ethics Commission, and its failure to
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file reports with any agency at all after July 2004, raises questions as to whether the
Committee and Ms. Novacek are intentionally hiding what they have done with the
money they have collected. Accordingly, the Commission found reason to believe that
Mas. Novacek, in her official and personal clplcmel. knowingly and willfully violated
2US.C. §§ 433(a) and 434(a).

Bised on the feregoing information, the Commission found reason to believe that
Jody Novacek, in her official snd parmrivi capabisies, knowingly and williily vickssed
2US.C. §# 433(a), 434(a) and 441k(b). Furthermare, tiee Commission found ressnn to
believe that Jody Novacek, in her official capacity, violated 2 U.S.C. §§ 441d(e) and
441d(c).



